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Pubiis Works alse warks cing vith Cif Fire and the Califomia Deparomn o Corréctions Srews whe
regularly agsist the Department in brush, tree and weed removal af County tasilities.

The Compoat Fasility was designad 1o produce matenal for nse as alternazive daily covar Tor the tandfiil
The Department of Public Woris believes that & would be prudent to resolve some of the Issues
regarding the efficient processing of wasle material through the facifiy befors making castly
modifieations 10 produce & saleable compost material. In addition, a thorowgh evaluation of benefit and
fiahilities of producing saleable compost material should be completed prior to developing plass to
modify the facility,

The Deparmment of Public Waorks is constantly striving to answer all ¢itizen requests as prompthy as
possibie.

The Department of Public Werks will recommend that alf contracts have s clause allowing the: County
pass-thry any cost increases to the hauler.

The Local Task Force will be reviewing various programs 1o encourass récveling including the
possibility of some form of mandarory recyeling.

Chapter § 36, Solid Waste Disprsal establishes regulations poverning the disposal of solid waste, This
section of the County Code stares “It shall be unlawful for any person to dispose of parbage or refuse
except in {1 ) an authorized solid waste container; (2} appropriate and serviced storags conwiners; or (3
in other areas destanated for disposal of solid waste” Occupants of largs tracks of land such &5 ranches
are-allowed 1o dispose of waste generared on their property in a manner approved by the health
department.

The Department of Public Works is evaluating o number of recveling aptions including 8 commingle
recvcling program. This aepartment believes thal acceptanes of commingle rezvclables may encourays
more residents of Mariposa Counry to reoycle.

The Depariment of Public Werks has developed short and bong range plans for waste disposal m
Maripasa County. The department hizs retained a consultant Lo ussist with the stale mandated five year
permit review process.

The Department of Public Works will consider the fzasibility of changing the landfill site sign to “Waste
and Recyciing Center”

The Department of Public Waorks appreciates the oppariunity to respond to the 2007-2008 Grand Jury
report. The department agrees with the findings and recommendations of the Grand Jury that pertain 10
Pubiic Works. If any additional mformation or clarification is requires, pleass do nat hesitare o contaat
me.

Sincerely.
.-'\I _ B
a2, /‘T’L@%jﬂt

[Dana §. Hertfelder, PE
Pubiic Works Crrectar

oo Rick Benson, CAG
Board of Supervisors
Tom Guarine, County Counzel



Public Administrator

Brian E. Muller Thoug Binnewies
Sheriff-Coroner-Public Administrator Undersheriff
Jareary 28, 2008

Mariposa County Superior Court

Honerable F. Dang Walton

Assistant Presiding Judge of the Superior Court
P.0. Box 28

Mariposa, CA 95338

Re: Response to Mariposa County 2007-2008 Grand Jury Final Report #1

I am in receipt of the 2007-2008 Mariposa County Grand Jury Final Report #1, Pursuant to -
Penal Code 933.03(b) this shall serve as 2 response to the Grand Jury’s recommendations
regarding the Adult Detention Facility and the Animal Control Facility.

Having reviewed the findings, recommendations and conclusions of the 2007-200% Final

Report 11, 1 wish to express my concurrence with the Grand Jury's findings and
recommendations,

The escalating cost of providing medical services to inmates is an indusiry wide coneern.
Alternatives are being explored at both the local and State level, however the state mandates
placed upon correctional facilities greatly limits the number of viable options that are available to
local detention facilities, Facility staff and medical personnel will continue to make every effort
to reduce costs wherever possible, while still meeting the standards of care required under Title
15

The facilities and equipment utilized by the Sherifi®s Office are in use twenty-four hours a
day, seven days a week. Because of this continual usage, the usable life span of the facilities and
equipment is shorter than what would normally be sxpected. A great deal of time and effort are
expended by sheriff's office staff to ensure that existing equipment is well cared for and properly
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maintained. Despite our best efforts ta extend the usability of equipment and facilities, we
scknowledge the need for replacement and/or repair of several tems, especially within the
correctional facility. The cost for replacement andior repair of these items will be substantial but
necessary, [ joimn the members of the Grand Jury m urging the Board of Supervisors (o provide
funding for the replacement of equipment that is essential for the safe operation of the
comrectional facility,

T would like to thank the Grand Jury members for their recognition of the needs within the
Animal Control Division. With the Animal Control staff handling over 2,170 calls for service in
2007, the demand for services often exceads the ability of stafl to meet those needs. Although the
current State and local budgetary outlook is bleak, 1 will be asking the county for a Kennel
Technician position in next vears budget. The addition of one full ime Kennel Technician would
preatly enhance the ability of the Animal Control Division to keep pace with current call loads
and would allow the Animal Control Officers to remain on patral full time.

Finally, I wish to express my appreciation to the Grand Jury members for their willingness to

Serve our community in such a vital advisory role. Their saerifics of time and self s recognized
and valued by all of us.

Respectfully Submirted,

Bran E. Mulier, SheriffiCoroner/Public Admimisirator

P.O.BOX 276 Mariposa, CA 95338 209/966-3615 FAX 209/742-5090
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Thomas P. Guarino F.O. Box 189
County Counsel Mariposa, CA 9523
[209) 956-3222 Fax (209) 966:5147

E-mail iuenn oSt rarinosacuny.org

The Comnty Counsel
MARIPOSA COUNTY

February 5. 2008

Henorable F Diang Walton
Mannosa Counry Supzrior Courl
PO Box 2%

Marposa, CA 83338

Re:  Interim Response/Comment to Grand Jury, Final Report 1
Dezar Judge Walton:

[ have n band and have reviewed the 2007-2008 Manposs County Grand Jury Final
Report #1. [t is my understanding that this teport has been submined to me for comment
pursuant 1o Penal Cods sscuon 933 (2).) It is also my understanding from reviewing the
Foreperson’s cover lemer 1o vou that there are "two specific repors that need immediare anention
10 those areas addressed”. In reviewing the report thers 15 one requast for an investgation by my
office within 30 davs, 1 have also ¢opied the Grand Jury with this response as they asked fora
direst response from me. Accordingly, [ am providing this interim responsé to address certan
conearns and restmenoans on the Office of County Counsel with respest 10 the reguested activity
Additonally, pursuant to Penal Code secuon 933 (a). 115 respectfully requested thar the
Forepesson or his designee clarify the second report thet peeds immediae anendon if it is an
activity or recommendation for the Office of County Counsel”

Authority of County Counsel

While I am plezsed that the Grand Jury has expressed the confidence and trust in the
(fice aof County Counse! 10 conder an investigation in such & maner, it 15 my concern that [ ax
without authenty to conduct such an investigation. In par. this is dueto the statators provisions
sovermang whom the County Counsel serves and in wher capacity and limitavons on
investgatory powers for the tvpe of investigation requested

Frnal Code seznon 933 (a) providss in par, “s fing! repor maw be submined for comment 10 respansible offizers,
B2ENCIEs. Or departms
* Penal Code section 937 (2] aiso provides in part. “For 42 aave after the =nd of the 1#rm, bt more person and hit or
ner destgnee shall upon reasonabie notice, be avastazle to clarify fe recommendations of the rapart”




Hanorabis F. Dana Wahsn
Manposa County Superior Couwrt
Fehruan 3. 3008 page 2

Pursnam to the Government Codz, County Counsel serves as the Jegal ad~iser 1o the
Board of Supervisors. © Coumty Counsel alse serves as legal advissr 1o various Coumy
departments, agencies and corumissions. as well &5 special distriers and advisory agemciss of the
Caounry. The offies 15 also responsible for the daily transactional work in support of County
depariments. as well & the processing of contacts, agreements and other Board fismns reguiring
legal review * In addition. the Mariposa Counry Code identifies when the Counry Counse] may
act 2% BN INVESTTANOT, * While County Counsel does serve as 2 |egal adviser 10 the Grand Jury |
nave been unable 1¢ locate any authorty of practice by which the County Counsel wotld serve ag
an imvestigator for the Grand Jury. It is also my thought thar because the Governmenit Code and
the County Code both describe the scope of duties of the County Counsel and specifically
referencs investigetions of this naturs as being done for the Board of Supervisors that it would
not be legally eppropriate for me w0 conduct suzh &n investgation,

Scope of Investication

Respectfully, given the scope of what is requested and the type of informetion that would
have to be obuaingd and concam it would violate the Penal Code provisions regarding evidencs
provided 1o the Creand Jury 3 does not appear that the investigation as & practical matter could be
dons within sXisting StaMOTY cONstraints and secrecy CONCETNS.

The speaific request of the Grand Jury is. "I regards to the missing data from the June
10. 2003 tapes. we recommend that the County Counsel investigaze and report w the Superior
Court and Crrand Jury their findings within 30 devs",

It 15 unclear from the request whether the Grand Jury desires an inguiry into “whether
thers was ap iment to delete portions" of the tape. or to look into whether there was in fast
missing date o anv event, such an investigation requires speaking 1o the same witnessss,
reviswing the Grand Jury evidencs in the form of the tape obtained from & Grand Jury wimness,
and imerviewing vanous curent and former Board of Supervisors members and County
emplovess, The scops of this investigation raises several legal issues, inchiding those of Grand
Jury confidenuality and secrecy and my staturory onligations 1 serve as sounse] 10 the Board of
Supervisors 25 s2t Torth sbove. With respect to the Board of Supervisors is my thought that it is

" Government code section 16426,

* Thess deparTments. apencies End comimissions incluge but are Bet limited 10 The Piznning Deparment. Bunlic
Ve orks, Sherif Deparment, County Assessor, County Audsor, County Building Departmen, and Plannms
spartmerd, County Propaton, County Human Services. Service Ac Counesi to the Public Geardian and Public
Conservatr. Counre Fire Deparoment. the Planning Commission. Coumty Water Agency. Several Speciel Dismioms
Inzinding Yosemite Wes haimenance Dizmict Venicie Parking Dismics Number Gne. Don Pedro 1 M. Countvwide
Servige Azea®), ang Various JPA'S Such As YARTS. Ars 12 Agency on Aging, and Special Commissions and
Agencies Such Ag First Five of Maripose Counry énd Mountain Valiew EMS,
“ Menpass County Code Sectiom 2, 12 (20 which states in pary, "act a8 investigetor In difficel: cases for the board”
Counsy Counsel does regulasly condust as nesessary investizations in connection with Jiigerion mamess, risk
managemen: and personne! mamers end other lezal maters within the scope of job dutiss, However, thess
imvestizanone se not for thisd peries:



Honorable 7, Dang Walwon
Marposa County Suparior Cour
Fepraary £ 2008 Dars
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& confliél of intersst for me 1o investigate conduct with respeet tw the Board o the Board's
Clerk*

The case of Daily Jowna! Corporation v the Superior Cowrr of Orange Couny is
insructive in reviewing the limimtions on the disclosurs of evidence and witness testimany
obtained by & grand jury.’ While in the ¢ontext of 2 criminal procesding the reasoning is
instructive. and [ believe applicable to the currant maner. As the Supreme Court stated in part.

“...a superior court ‘may order public sessions of the grand jury when 1t
involves maners affecting the public welfare. Otherwise, grand jurv procsad ings
are conducted in secrecy. (Pen. Code, £ 973 [grand jury "shall revire 1o 8 private
raom” ta conduet inguiry intp offenses], ) Unless requested by the erand jury, "the
judge of the count shall not be present during the sessions of the grand juny”
(dd.. § 934) Apart from necessary and authorized appearances, as specified by
stamts, no persen 15 permitted to be presen: during criminal sessions of the grand
Jury except the members and witness=s actually under examination. (Jd, § 939
Deliberations of the grand jury are completely private; no person other thary the
grand jurors themselves may be present during "the expression of the opinions of
the grand jurars, o7 the gvng of their votes" on any criminal mater before them
(fbid.)

Grand jurots must 1ake an oath that they " ‘will not discloss any evidence
brought befors the grand jury, nor anything which [they] or anv other grand juro:
mey sav, nor the manner tn which [thev] or anyv other grand juror may have viot
an any mater before the mand jury!' " (Pen. Code, £ 9110 A grand Juror who
willfully discloses the fact of an informaton or indictment before the dafendam
hes bean arresied 15 guilty of & misdemesnor. (74, § 924.) Unless required by the
court, grand jurors are not permitted to disclose any svidence adduced before the
grand jury or anything said by 2 member of the grand jury. (Jd. § 9241, subd
(a).} Moreover. each grand juror "shall keep secret” the deliberarions and voting
of the grand jury. (7d., [*1123] ¢ 224.2) A grand juror may oot be questionsd
about any deliberations or vote Telative to a maner pending before the grand jury.
“except for & perjury of which he may have been guilty in making an accusation
or giving testimony to his fellow jurors." (1. § 92453 i#

It would appear that such confidenuality and sserecy provisions would be equallv
applicable to an investigarion such ac that suggested here. Therefore, it is my thought thar the
Grand Jury would iikely be prohibited from disclosing the tape obteined from & witness. The
tape & issue would be essential 10 determine what if any infarmation was missing. In addition.
the witness testimony with respect 1o the tape, when it was recorded. how {0 was recorded, i 1t
mcluded porsons of the Board session tha! wes dunng & recsss or adjowrnment wouid all pe
essential to any mvestgation. This would slso invalve spesking with witmesses for whom ]

Wall-knowr ssandards of professional conduct =thics and reguirsmente of professional respansinilicy, prohibit an
anamney from acting sdverse 10 his client Government Code 26536

" Dail Joumnal Corpatatan v the Superior Coum of Orenes Commty, (1999120 Cal 2% (117,

* Daily Joumal Corparation v The Supenior Cour of Oranee Coonre,  (1898) 20 Cal AT, 221103



Honorabis F. Dana Walor
Mariposs County Stuperier Cour
Eebrusre £ 3008 page d

mrovide legal advice in other areas and work with regulariy and therefore would lkel ¥ constine
& contliet for which [ would excuse mysslf ftom partcipetion in the mvest ganon,

Ateordingly, it is my conclusion that the Penal Code provisions with respect 1 grand
Jury evidence and witness testimony would make it difficult if not impossible to comnplete such
an investigation. Thereore pursuan: to Pepal Code Sscnon 933,05 {) (2) and (4), Counrv
Counsel respecifully disagress with the recommendsnon and is unable to undertake the
recommended investigation for the Grand Jury and report the results thersof to the Grand Jury
and Superior Court.

Master Gardener Issue

[1 15 unclear from the referral in the report whether this is one of the two issues for which
immediate action 1s considered necessary. 171t 1s then the response below sets forth the r=asons
why the recommendation would not be appropriate, I would of course be amensbie eceIving
any clarificetion of the recommendation under Penal Code section 833 1a}

The specific request i that when any citizen questions the legaiiry of anwthing with
T2spect 10 the County that 2 wrinen opinion be 1ssusd 10 2 third pary. This request wouid be in
conflict with the job duties of County Counsel as described above County Coungs! seruse the
Board of Supervisors and County departments and aesordingly: wonld be prohibited from
underiaking o do legal work for the general public sspecially in light of the fact that such |egal
wark may mvolve maters which would create & liability for the County. [f as supgestad such
repiris were prepared and everything was lecal and the citizen wes se informed. this ‘wauld leave
open & ciear indication that if such & response wes not provided that an illegal act may have
acturred exposmg the County to lingation, which could result in significant expendimures of
County funds, which would otharwise be available for conducung the business of the Counry,
Addienally, issues raised by the public ofien imvolve mexners which are protecied by privacy
vaws, ruies of confidentality, coliestive bargaining issuet. negotiations and other matiers, the
disclosure of which would be illsgal 25 2 maner of faw or serioush harm the abilit of the
Caunry 1w negotiate in the public’s best interest

Certainly, when manars eome to the zaention of Couney Counssl that create 2 tisk o the
Counry or indicate thar the County is not ecting in an appropriate manner efforts should be
underiaken by the appropriate authoryry 1o discontinue the inappropriate ACUVITY or underake
earections which put the aetivity on alegal footng. Independently, excepr for maters nvolviag
the day-to-day operations of the Ceunty Counsel's Deparment. the autharity o change Counry
policy. resolutions, ordinances or other such actions rest with the Board of Supervisors and
accordimgly, Counry Counsel could net simphy “fix 11", Pleass be re-assured that when maners

* &nd additiona| diffieulry m any such investigenom. wouid be my nersonal knowlsdoe of the Clerk of the Board for
whaim | hold the highest rezard and respen for he professipnaiism aed meegrin | have 1o work with This perssn on
& daily bazie and do not fee! thas | would be the woproptisn: cerson To mvestigals hes ecrivities, whish ts & clear
imiplication of the investigation demended



Honerable F. Dana Walion
Mariposa Countv Superior Court
February 5. 2008 page
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are brought to my attention that & process or procedure of the County needs 10 be revised to
remain in compliance with the law It is tzken serjousiy.

Much of the work of a county counsel or any attorney is considered privileged as a mater
of law. The holder of this privilege is the Counrv in the form of the Board of Supervi sors. '* This
1s of course well-known 1o the Court and no disrespect 1s inended by mentioning this basis for
not putting mio effect the suggesied recommendation. Rather. the intention is to clearly identify
for the record why Counry Counsel 1s prohibited by law from complying with the disclosure
requested in the recommendation. Therefore, when County Counsel does not directiy respond to
a member of the public with respsct 1w a legal issue raised it is not an intemion to be
discourteous, rather 1t is because a response from the atiomney for the Countv would be
inappropriate ai the ume. It 1s & specific starutory obligation under the rules of professional
conduct for an atorney to "maintain nviolate the confidence, and at every peril 1o himself or
herself 1o preserve the secrets. of huis or her client. Business and Professions Code Section 6068
(e).

Therefore. pursuant o Penal Code section 933.05 subsections (a),(2) and (4} County
Counsel] respectfully disagrees with the requesied action and for the reasons siated above will be
unable as a matter of law 10 implement the request.

Consultant Issue

At page 2 of the report. there is a reference to information from 2 consultant and absence
of information regarding a jegal action. Based upon the report. it appears each matter occurred

10

¢ This privilege (Evidence Code 9541 1z well recognized in several areas and is expressly acknowledged in the
Brown Act in the Public Records Act as an exception to pubiic disclosure of mformation, in two statutes specifically
addressing public access to information. See Gevernment Code Sections 34936.9 and 6254, See Alsc Robers v
Cin_of Pelmdale (1993) 5 Cal 4™ 363, The unammous Supreme Court reversed the judgment of the Court of
Appeal. Hoiding “that the Pubiic Records Act {Gov. Code, § 6230 er seqg.) did not reguire public disciosure of the
ierter from the cirv atorney distributed to members of the cirv council. expressing the legal opinion of the ciry
amorney regarding 2 matter pending before the council. since the lemer was privileged under the amorney-client
privilege 1i also held that the transmission of the wrimen legel opinion was not 2 meeting within the terms of the
Brown Act{Gov. Code. € 54950, et seg.). It further heid thar a 1987 amendment to ¢ 54956.9 of the Brown Act was
not intended 10 abrogate the attornev-chient privilege as 1 applies 1o the communication of written legal advice bv a
city anorney 10 the individual members of 2 ity council ™ and “The Public Kecords Act (Gov. Code, & 6250 er seg.)
did not reguire disclosure of a lemer a ¢y anomey prepared for the cinv council, in which the attorney expressed
legal opinions concerning & resident's pending appeal of 2 parcel map Although the lemer was a "public record”
within the meaning of the act. it was 2 confidentuzl communicanion within the anornev-client privilege. Further, Gov.
Code, ¢ 6234, supd (p,, which exempis fror disciosure records periaining to pending lingation until the litigation is
terminated. does not operate to himi the scope of the attornev-client privilege to matters pertaining to pending
lingation. This subcivision pertains to all public records. but does not address the privilege. Gov. Code, § 6234,
subd (k). expressiv exempis from disclosurt mamers privilegzd under the Evidence Code. This includes the
anomey-clien privilege. Thus. the citv could asser the priviiege without the necessity of alleging that the lener was
2 document pertaining 10 pending lngation.”
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Mariposs County Superior Cour
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16 2003 or eerlier. These issues predate my tenure ad Coumy Cotnsel and therefore 1am unable
1o ¢ormzment with respect 1o what County Cotnsel &t the time may nave reviewed or considered.
in any evemt, as noted above. such report would have likely been subjeet to the amwomev-clisn
privilege and not disciosable.

Iz dues oot appéar Lhat this maner was part of a recommendation for any acticn. Usually,
when such issues arise, the department, which is involved in administenng the conract will
make 2 refermal 1o Counry Counsel for Iegal review, If it involves & maner for which an action
showld be inutiated an appropriate refermal 10 the Board of Supervisors, usually in the conrext of a
closed sezsion, will be undertaklen 1o determine 1f the Board of Supervisors feels i 15in the best
mterest of the Counry to mitiate such an action. itis enurely HKely anv such legal analyas of &
putential litigation matter would not be in records provided to anvone but the Board of
Supervisors, the client: 25 such 2 repost woald be sonfidennial under the anorney/chieo prvilegs

I simply mention this menes in an abundages of caution due to the lack of certainty with
respedt to the other "repont” that nesded "ommediate” action.

Interim Resnonse Comment

Because of the shorm Ome in which action was requested this interim responss and
comment has hesn provided so thar the Grand Jury will have an oppormonity 1o consider if they
want o undertake any other efforis with respect w s own Investigations in this maner. As]
indhzated 10 the Grand Jury in woning before the current session and as [ have with each Grand
Turv, County Counsel siands ready to assist the Grand Jury with any legal questions thev meay
nave and would respectfully call 1o the amention of the Grand Jury its obligation to meat with any
subnee: of an investiganon and obliganon o provide an affected agency a copy of the Grand Jury
report velating 10 that person or entity 3 mimmum of two davs prior 3 115 public release. Penal
Code Secnone B33 (] and (f)

Respectfully submined,

Al

homas P Guaring
County Counss

TRGrs

co. Board of Supervisors
Rick Benson. County Administwayve Officer
Diana Hertfelder. Public Works Director
Marvin Welis. Grand Jury Forsperson
(fMargie Willigme, Cleck sf the Bosrd
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FEB 8 2008

The Honorabie FF. Dana Walton

Assistant Presiding Judge of the Superior Court
3088 Bullion Street

Post Office Box 28

Mariposa, CA 93338

SII

] agree with the findings of the 2007-2008 Grand Jury Final Report #] regarding the

v

Master Gardener Program for Mariposa County.

A
Karen L. Robb. Ph.D.
County Director/Farm Advisor

C: Mariposa County Board of Supervisors
Lvle Turpin, Chair, District 2
Brad Abom, District 1
Janet Bibby, District 3
Dianne Fritz. District 4
Boh Pickard, District 5

UNIVERSITY OF CALIFORNIA U &, DEPARTMENT OF AGRIZULTURE





